ADDENDUM

C.C.A.

LICENSING OF RECORDINGS

1) In terms of the Copyright Act, as amended, the person commissioning the creation of a musical work does not acquire ownership of that work nor does he obtain permission to use it in any way.  The first ownership vests in the composer and any usage (recording or performance) requires his specific permission and licence.

2) Normally the composer will not under any circumstances transfer ownership of his musical works to any user.  In fact in many instances the composer by virtue of his membership of authors’ societies is precluded from entering into such arrangements as the ownership in the work or future works may have already been transferred.

3) As the right of making recordings and public performance or broadcasting vests in the owner of the musical work any user who requires such rights will have to obtain the permission and licence of that owner for each recording and each performance/broadcast that is to be made.
4) Generally the permission and the terms of the licence to make a recording form part of the commissioning arrangements.  If not, the user will have to negotiate such permission and licensing terms separately.

5) Many of the basic terms of licensing the making of recordings have been standardised through negotiation between an organisation representing the composers on the one hand and an organisation representing the advertising agents and their clients on the other, namely the Commercial Composers Association (CCA) and the Advertising Agents Association (AAA) respectively.  Thus the minimum royalty rates, the media covered and the period of the licence together with renewal conditions are negotiated and constantly updated by these organisations on behalf of their members.  The owner of the music at his own discretion is entitled to negotiate charges above these minimums.  In all instances licences only become valid on payment of the licence royalty.  To make and/or use recordings of music without a valid licence could constitute an infringement of the copyright.

6) Adverts can differ in content, visuals, actors and the music itself.  Each individual advert would subsequently require renewed licensing for each year that they continue to be used.  The rate of royalty to be used for renewal would be that which had been agreed between CCA and AAA.  Renewal licensing is carried out by the composer/publisher.

2.

7) In certain instances composers are prepared to grant multiple recording licences, where a single royalty amount paid in advance allows multiple recordings of the same music for an unlimited number of adverts or versions of adverts to be made and used in a specified medium within a period of one year.  Continued use of the adverts and or/recording of new adverts using the same music would require payment of a further royalty in advance, normally escalated on some basis.

8) The right to perform and/or broadcast the musical work contained in the advert should normally not affect the advertising agent or its client as if it would be the TV/Radio broadcaster who requires this licence.  All composers assign this right to their performing right society SAMRO to carry out licensing on their behalf.

9) It must be noted that although the advertising agent and its client may not be liable to obtain a performing licence, they are responsible for ensuring that the recordings that they provide to the broadcaster are properly licensed.  The broadcaster may not use an infringing article in its broadcast and if recordings of a musical work have not been properly licensed the owner of that musical work has the possibility of preventing the broadcast to take place.  Broadcasters generally ensure that the advertising agency provide them with an indemnity against this eventuality.

10) Artist’s performance of the musical work is generally governed by the Performers Act, as amended and whilst the voice over and musician rates together with residuals (continued use) are negotiated between the artist association and the AAA, the composer generally provides the conduit for the payment to the artist.

Summary
1) Cutdowns
As per 3) above each cutdown requires a licence.  As per 7) above composers can grant a single licence to cover multiple recordings.

2) Retail
As per 7) above.

3) Licensing of recordings are subject to the terms and conditions of the Copyright Act, for the protection of the advertiser and the composer.
